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Introduction

The UN Human Rights Council unanimously adopted the UN Guiding Principles on
Business and Human Rights in June 2011." Since their adoption, the UNGPs have
become the authoritative global reference for preventing and addressing adverse
human rights impacts of business activity and have generated an unprecedented
convergence of stakeholders around the specific and detailed Principles and their
implementation.? The UNGPs contain 31 principles, divided over three core pillars:

Pillar 1 (GPs 1-10) clarifies the State duty to protect against human rights abuses by
businesses through effective policies, legislation, regulation and adjudication. The
UNGPs also stipulate that States should ensure that policies are coherent across
departments and functions, and that their participation in multilateral institutions is
aligned with their human rights obligations. States are required to exercise extra
vigilance in the regulation of business in conflict-affected areas or when there is a
State-business nexus.

Pillar Il (GPs 11-24), the corporate responsibility to respect human rights, requires
businesses to adopt and embed a high-level policy commitment to respect human
rights, develop and implement human rights due diligence processes and establish
processes to remedy human rights harm that they have caused or contributed to.
The corporate responsibility to respect human rights covers both direct and indirect
impacts that are linked to the companies’ operations, products, and services or
through their business relationships ‘even if they have not contributed to those
impacts’ (GP 13).

Pillar Il (GPs 25-31), access to an effective remedy, emphasizes the need for greater
access to judicial and non-judicial remedies for those affected by business-related
human rights abuse. Businesses are also required to provide for or participate in
effective mechanisms to identify and address grievances as early as possible before

! Special Representative of the Secretary-General on the Issue of Human Rights and Transnational
Corporations and Other Business Enterprises, Guiding Principles on Business and Human Rights:
Implementing the United Nations “Protect, Respect and Remedy” Framework, Annex, U.N. Doc.
A/HRC/17/31 (Mar. 21, 2011) (by John Ruggie) [UNGPs].

2 K Buhmann, ‘Business and human rights: Understanding the UN Guiding Principles from the
perspective of transnational business governance interactions’ (2015) 6 Transnational Legal Theory
339, 415.



they escalate into human rights abuses.

Three years after the adoption of the UNGPs, the UNHRC called on all Member
States to develop national action plans (NAPs) to support the implementation of the
UNGPs within their respective national contexts.? This development followed similar
requests to Member States made by the European Union in 2011* and 2012, and by
the Council of Europe in 2014,° among others.” The UN Working Group on the issue
of human rights and transitional corporations and other business enterprises
(UNWG) also strongly encourages all states to develop, enact, and update NAPs on
business and human rights. ® To date, twenty-two States have developed and
adopted NAPs to support the implementation of the UNGPs and twenty-three are in
the process of developing one.’

The Government of the Grand Duchy of Luxembourg developed its National Action
Plan for the Implementation of the United Nation’s Guiding Principles on Business
and Human Rights (2018-2019) and adopted it on June 22" 2018 (hereinafter ‘NAP’
or ‘NAP 2018-19’).2%In its current NAP, Luxembourg made several commitments
under the heading of “A Joint Work Program”, which include commissioning a study
that analyzes “[t]he existing situation and mapping of the potential negative impacts
of business activities on human rights on one hand, and of existing efforts to prevent
these risks or to mitigate their consequences on the other...”. The present Report has
been prepared in furtherance of this commitment and assesses systematically the
current level of implementation of the UNGPs in Luxembourg. The primary
objectives of the Report are:

(a) To identify and analyse gaps in legislation and policy that concern business

and human rights;

> Human Rights Council Res. 26/22, U.N. Doc. A/HRC/RES/26/22, at 2 (15 July 2014).

* Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions: A Renewed EU Strategy 2011-14
for Corporate Social Responsibility, COM (2011) 681 final (October 25, 2011).

> European Parliament, Committee on Foreign Affairs, Report on the Review of the EU’s Human Rights
Strategy, EUR. PARL. DOC. A7-0378/2012 (Nov. 19, 2012).

®Eur. Consult. Ass., Declaration of the Committee of Ministers on the UN Guiding Principles on
Business and Human Rights (Apr. 16, 2014).

7 See, e.g., Organization of American States, Resolution Promotion and Protection of Human Rights,
OAS AG/RES. 2887 (June 14, 2016) (XLVI-O/16), encouraging members of the Organization of
American States to implement the UNGPs.

8 <https://www.ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.aspx>

® Ibid.

' The Government of the Grand Duchy of Luxembourg, Plan d’action national du Luxembourg sur la
mise en ceuvre des Principes directeurs des Nations Unies relatifs aux entreprises et aux droits de
I’homme <https://maee.gouvernement.lu/dam-assets/directions/d1/PAN-LU-entreprises-et-DH.pdf>
(references to the English translation).



(b) To identify business related human rights risks and impacts in Luxembourg,
as well as practices that exist to address these impacts by businesses;
(c) To provide key findings and recommendations that will inform the
formulation and prioritization of actions for the upcoming revisions of the
NAP.
The Report is divided into two main parts following this brief introduction. Part One
addresses the methodology and the limitations of the study. Part Two lays out some
of the key findings and recommendations related to business and human rights in
Luxembourg. The detailed findings are included in the Annex I.

Methodology and Limitations

Methodology

The UNWG recommends States to conduct a national baseline assessment (NBA) to
identify the gaps in UNGPs implementation by the State as well as by businesses in
order to inform the content of the NAP.' A number of governments have conducted
such mapping either prior to developing their NAPs or as a part of their NAP
commitments to serve as a basis for identifying and informing further action points.
Occasionally, these studies are also undertaken by civil society organizations or
individual researchers in order to evaluate and analyse the State and corporate
commitments and progress in implementing the UNGPs. In December 2014, the
UNWG published a guide on NAPs in which it recommended the use of the detailed
template for national baseline assessments developed by the Danish Institute for
Human Rights (DIHR) and the International Corporate Accountability Roundtable
(ICAR).*? The present Report is based on this Template.

The DIHR-ICAR Template is a tool to assess the current level of implementation of
the UNGPs in a given State. The template incorporates the three pillars of the UNGPs
and “[p]rovides guiding questions aimed at helping users identify relevant
information under each pillar of the UNGPs. The guiding questions [...] reflect the
conceptual and methodological framework of indicators developed by the Office of
the High Commission for Human Rights (OHCHR). In line with OHCHR’s framework,
the guiding questions seek to support researchers in assessing progress of
implementation at the structural, process, and outcome levels, which together
provide a comprehensive picture of duty-bearers’ efforts to address their obligations

11<https://www.ohchr.org/Documents/lssues/Business/UNWG_NAPGuidance.pdf>
12<https://www.icar.ngo/publications/ZOl7/12/21/nationaI-action-plans-naps-‘coolki‘c-2017-edition>,
(‘DIHR-ICAR Template’ or ‘Template’).
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and responsibilities”.”> The Template also indicates links to the Goals of the 2030

Agenda for Sustainable Development.

The data in this Report were gathered primarily through desk research and

stakeholder consultations (by means of surveys, interviews and email exchanges),

and included engagement with businesses, civil society and the Government

authorities.

Broadly speaking, the following steps have been undertaken:

Before the start of the research, the proposed structure and methodology of the
Report together with the DIHR-ICAR Template were presented to the members
of the Working Group on business and human rights (WG/GT) in order to
obtain their feedback and comments (30 January 2019). It was agreed to send
out a survey questionnaire to the thirty largest companies (defined by the
number of their employees) in order to gather the data for the second part of
the Template (See Annex Il).

The core of the company survey included 25 questions requesting information on
the company, on their perception of human rights and on the UNGPs in general.
Depending on their answers, the participants were asked to reply three further
sets of questions which corresponded to their policy commitments (questions 26
to 31), human rights impact assessments (questions 31 to 37) and remedies
(questions 38-46) (see Annex Il). In addition to the DIHR-ICAR Template, the
content of the questionnaire was inspired by the survey annexed to Scotland’s
NBA'® and the OHCHR Survey.®

The relevant contact persons in the targeted companies were identified with the
help of the representatives of the UEL and INDR who are also among the
members of the WG/GT. English and French versions of the survey were sent out
in March 2019. The UEL and INDR sent detailed emails to the companies
informing them of the context and encouraging them to participate in the
survey.

In total, 16 out of 30 companies responded (53%). Of these 16 companies, four
replied negatively (‘lack of time’, ‘questions too difficult’). Twelve companies
filled out the survey and returned it to us (thus the information in this Report is
based on 40% response rate of 30 companies).

2 Ibid

14 See, Annex | Section 2.1. For information on the WG/GT.

15 <http://www.snaprights.info/action-areas/better-world/business-and-human-rights>
16<https://www.ohchr.org/Documents/lssues/Business/ForumSessionl/Report_UNWGBusinessSurve
y_Dec2012.pdf>

10



e In addition to the business survey, a focus group session was held with the
representatives of the CSOs including the members of the Initiative pour un
devoir de vigilance au Luxembourg on March 20, 2019. Before the meeting, list of
guestions were sent to the group requesting information on what they felt were
the main human rights challenges related to Luxembourgish business activity,
the sectors that posed human rights risks and the most vulnerable groups. The
focus group meeting, attended by ten CSO members, including NGOs and trade
union representatives, lasted three hours and was recorded. In addition to the
survey questions, the position of the CSOs was discussed in detail. Following the
meeting the representatives of the CSOs submitted detailed written feedback
and various documents. They were encouraged to contact the researcher
throughout the mapping process, which they have done so occasionally.

e The mapping phase was completed with the assistance of an intern at the MAEE.

e In addition to desk-based research, various consultations have taken place with
the representatives of the public sector including the MAEE, the OECD NCP, the
Département des Travaux publics, the INAP. Consultations were also held with
the CCDH and the CMCC.

e Two telephone interviews were undertaken with companies that have
responded to our survey to seek detailed examples based on their responses.

Based on the information gathered through the consultations and research, the
present Report has been drafted. It has been submitted to the attention of the
members of the WG/GT to ensure that no key considerations have been
overlooked.

Limitations

The findings of the Report should be read bearing in mind the following limitations:

e The scope of the business survey is limited to the largest enterprises in
Luxembourg.

0 Discussions were held at the WG/GT meetings on the selection criteria of
the companies. Some members of the WG/GT raised concerns that the
limited focus on the 30 largest companies might exclude businesses that
have adverse human rights impacts and thus narrow the findings of the
mapping. It was subsequently clarified that, for the purposes of the
present Report, the intention of the company survey (which corresponds
to the questions in the second part of the Template) was to measure the
level of human rights awareness, commitment and practice of companies
in Luxembourg. It was not intended to identify the companies that have

11



adverse human rights impacts as such. It was pointed out that the
remainder of the Template had specific questions in order to identify
businesses that have adverse human rights impacts.

0 Nevertheless, the business survey’s focus on the largest enterprises in
Luxembourg does not suggest that small and medium sized enterprises
are excluded from the business and human rights agenda in Luxembourg.
On the contrary, the recommendations addressed to large businesses are
applicable to SMEs whose responsibilities are proportional to their size
and scale (Section 3.1).

* Following the discussions at the WG/GT meetings, the State-owned enterprises
were excluded from the scope of the company survey on the grounds that the
NAP 2018-19 has specific action points addressing those enterprises.’” This is an
important limitation. Several issues should be considered:

0 UNGP 4 provides that States should take “additional” steps to protect
against human rights abuses by business enterprises that are owned or
controlled by the State. As the commentary to the UNGP 4 recalls “the
closer a business enterprise is to the State, or the more it relies on
statutory authority or taxpayer support, the stronger the State’s policy
rationale becomes for ensuring that the enterprise respects human
rights”. Thus, as a matter of policy coherence, legitimacy and credibility
“the State should not ask less of companies that are closely associated
with it than it asks of private businesses”.*®

0 The UNGPs however, do not clarify the particular duties of States with
respect to the enterprises that are owned or controlled by the State. On
this point, the UN Working Group has noted “a general lack of attention,
in practice, on the part of States and other actors to the implications of
guiding principle 4 with respect to State-owned enterprises. Policies,
guidelines and good practices are lacking at both the national and
international levels”.*®

O This general comment is true in the context of Luxembourg. The
researcher was not able to identify many examples of policies and
guidelines regarding a State-business nexus. This is not to suggest that
such examples do not exist. The limited time and resources available for

7 See NAP 2018-10, 31: “Put in place pilot projects on due diligence in enterprises in which the State
is the main shareholder”; as well as “Raising human rights awareness of contracting authorities as
part of their public procurement procedures”.
'® United Nations, General Assembly, Report of the Working Group on the issue of human rights and
transnational corporations and other business enterprises, A/HRC/32/45 (4 May 2016).
19 . .

Ibid, 3 (emphasis added).

12



the mapping suggest that not all relevant examples have been identified.
Therefore, the author welcomes feedback from the members of the
WG/GT on this particular topic, specifically on questions in the Sections
17,18, 19, and 21 and 22 of the Annex I.

e There are five professional Chambers in Luxembourg which play an important
role in particular in the development of the legislative framework in
Luxembourg.’® Regrettably, the researcher was not able to obtain their direct
input during the mapping due to time constraints, which may explain the lack of
examples in certain sections.

Key Findings and Recommendations®*

PILLARS | & IlI: STATE DUTY TO PROTECT AND REMEDY

State Duty: Laws, Policy and Regulation

International and Regional Legal and Soft Law Instruments
Overall, the policies, legislation and regulation dealing with business and human
rights are well-developed in Luxembourg, owing to its strong commitment to and
compliance with the international human rights regime. Luxembourg’s domestic
legal order is founded on the primacy of international law. All courts in Luxembourg
have accepted the full supremacy and direct effect of international law as well as EU
law. Luxembourg is one of the founding member states of the United Nations, and
also a signatory to most of the UN’s Declarations and Conventions. It is a party to the
8 core ILO Conventions as well as various regional human rights legal instruments,
including the ECHR, the ESC, and the CFR of the EU.

Notwithstanding Luxembourg’s strong and dedicated commitment to the
international and regional human rights regime, there are several relevant human
rights instruments that Luxembourg has not signed or ratified. They include, notably,
the International Convention on the Protection of the Rights of All Migrant Workers
and Members of their Families, the 2014 Protocol to the Forced Labour Convention
(Po29) and the Additional Protocol to the European Social Charter Providing for a

2 These are; Chambre des Salarié¢, Chambre de Commerce, Chambre des fonctionnaires et des
employés publics, Chambre d’Agriculture, Chambre des Métiers.

' For more detailed findings and recommendations, see Annex |. Note that not all findings are
followed by specific recommendations. Nonetheless, the Government and the relevant authorities
should strive to address these issues.

13



System of Collective Complaints. There are also Conventions that Luxembourg has
signed but not ratified, as well as Conventions ratified with reservations that limit
the applicability of certain provisions in Luxembourg (Section 1.1).

Luxembourg has also signed or issued formal statements of support to various
instruments that are relevant in the context of business and human rights, including
the OECD Guidelines for Multinational Enterprises and the OECD Anti-Bribery
Convention (Section 1.4). Luxembourg also supports various initiatives and standards
related to business and human rights (Section 1.5), but has failed to do so in regard
to certain others. For instance, no evidence was found that the Government
participates in or implements the Extractive Industries Transparency Initiative or
Voluntary Principles on Security and Human Rights, both of which are relevant
considering that the NAP 2018-19 has identified the extractive industry as one of the
sectors with potential adverse human rights risks. Similarly, no evidence could be
found that the Government encourages ICT companies to implement the Principles
on Freedom of Expression and Privacy (the GNI Principles) despite the fact that the
current NAP has identified the ICT sector as one of the “risk sectors”.

Formal Statement of Support for the UNGPs

Luxembourg has made a formal statement in support of the UNGPs in the first
version of its NAP on business and human rights. Throughout the NAP 2018-19,
Luxembourg shows a strong and explicit commitment to the UNGPs. The NAP
underscores the UNGPs as “the primary vehicle to prevent negative human rights
impacts of business activities and, where necessary, to address their
consequences”.”? The UNGPs are annexed to the NAP 2018-19.

The NAP 2018-19 contains 13 action points that were adopted after consultations
with the multi-stakeholder group created for this purpose. Most of the action points
contain voluntary measures relating to the dissemination of information, awareness
raising and capacity building with regards to the UNGPs (Section 1.2). Both the
Government and the stakeholders have taken steps to implement the actions
contained in the NAP 2018-19 (Section1.2). However, various action points are still
pending at the time of the writing. For the next revision of the NAP, more specific
measures should be adopted with clear targets and timelines, and identifying of the
responsible entity.

?? National Action Plan of Luxembourg for the Implementation of the United Nations Guiding
Principles on Business and Human Rights - 2018-2019, English version (herein after NAP 2018-19) p
20, (page numbers refer to the English version of the NAP) available;
<https://maee.gouvernement.lu/en/directions-du-ministere/affaires-politiques/droits-de-I-
homme/NAP-Human-Rights.html>

14



Some of the recommendations concerning the actions points in the existing NAP

include:

The organization of training sessions, which form an important part of raising
awareness on business and human rights. Business organizations should be
encouraged to provide guidance and training to their members, drawing
attention to human rights risks associated with specific sectors. The WG/GT
should consider adopting targeted action points to offer business and human
rights trainings for judicial officials and other relevant authorities. The
Barreau and the INAP can be useful interlocutors for this purpose.

The current NAP contains an action point on awareness raising, information
and promotional campaigns on the UNGPs, stating that “a general
communication, including through the media, should help to raise public
awareness on the positive role that businesses can play in regards to human
rights in their own activities, and their relationships with their suppliers and
customers”. No systematic communication campaign has been conducted
yet.

0 Attempts to raise awareness might include incorporating the UNGPs
into the work of different agencies across the Government. A good
example that already exists is a web reference to the SDGs at the
main page of the Directorate for Development Cooperation and
Humanitarian Affairs. The Government is advised to insert similar
references to the UNGPs across relevant Government websites.

0 Also, a more specific website dedicated to business and human rights
should be developed. This website could profile the work of the
WG/GT and provide information and guidance to businesses on the
UNGPs, and offer advice on the development and implementation of
human rights policies, due diligence processes and reporting
practices. This website should provide tailored guidance on SMEs.

0 The Government has a comprehensive web portal, Guichet.lu
addressed to both private persons and businesses. It is recommended
that references to the UNGPs and/or the NAP are included in this
website to reach the general public.

O It is advised that references to the UNGPs are inserted in Government
publications, such as the ones about investment opportunities in
Luxembourg.

0 The capacity of Luxembourgish embassies should be increased with
regard to business and human rights. The embassies should be
encouraged to use the UNGP framework when they work with local
government officials and with the Luxembourgish companies that do

15



business or wish to do business in a given country (for comments on
other action points, see Section 1.2).

National Laws, Policies and Regulations

In Luxembourg, the Inter-Ministerial Human Rights Committee, established in May
2015, is in charge of fostering inter-agency cooperation and coordination in the field
of human rights. During the course of 2017, WG/GT (the Working Group on Business
and Human Rights) was established within the Inter-Ministerial Human Rights
Committee with the mandate to elaborate the NAP on business and human rights.
Following the adoption of the NAP 2018-19 in June 2018, the WG/GT continued to
oversee the implementation of the NAP and submitted its first annual report to the
Government Council on 26 July 2019. The Government Council has extended the
mandate of the WG/GT.

Both the Inter-Ministerial Human Rights Committee and the WG/GT is convened and
coordinated by the Ministry of Foreign and European Affairs. The members of the
Working Group include representatives of the public and private sector as well as
members of national human rights institutions, civil society organizations and
academia. The working group meets every six weeks and the meetings are presided
by the Ambassador-at-Large for Human Rights (Section 2.1). Currently, the WG/GT
group does not have a dedicated budget, but it was confirmed that it could use the
general human rights budget of the Government when needed. Another criticism of
the WG/GT concerns the lack of visibility of the activities of group. This could be
addressed by various promotional activities referred to above.

“Risk Sectors”

According to the latest OECD figures, the Luxembourg economy is primarily based on
the services sector (87.7%), followed by industry including construction (12.1%).%
The NAP 2018-19 has identified the following sectors as having potential adverse
impacts on human rights due to their general predominance in the Luxembourg
economy, the national and international nature of their activities and the origin and
number of their employees: the financial sector, the extractive industries, the
information and communication technologies, including the field of artificial
intelligence, the construction sector and the hotel and catering sector.?* The

2 OECD Economic Surveys: Luxembourg 2019, <https://www.oecd-ilibrary.org/economics/oecd-
economic-surveys-luxembourg-2019_424839c1-en>.
Y NAP 2018-19, p 28.
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stakeholder consultation undertaken for this report also highlighted concerns in the

following sectors:*

e Agribusiness; numerous agribusiness companies registered in Luxembourg (or
investment funds based in Luxembourg that provide financial support to
agribusiness sector) have been documented for their adverse impacts on human
rights in their overseas operations (see, Section 6.5. for non-exhaustive list of
examples).

e logistics and maritime transport sectors; the stakeholders have cited that these
sectors will be promoted by Luxembourg according to the Coalition Agreement
and will thus increase their predominance.

* Food and textile distribution: CSOs have noted the presence of one hundred
textile companies and various big food distribution chains in Luxembourg and
argued that they should be included in the risk mapping.

The NAP has identified the risk sectors based on a “preliminary observation” without
differentiating among their existing and potential human rights impacts. While the
present study has identified various issues that relate to different sectors mentioned
in the NAP (see various sections in Annex 1), it has not been possible to deal
exhaustively with each sector given the limited time and resources assigned to
complete the study. Therefore, in order to better understand the impact of specific
sectors, the Government is advised to conduct further sector specific analysis.

Groups at risk of vulnerability

Several institutions in Luxembourg work to identify and assist particularly vulnerable
groups including children (Section 26.3) and women (Section 15.1). The present
report has also identified people living with in-work poverty and victims of human
trafficking to be among the particularly vulnerable groups in Luxembourg (Section
5.1).

Human Rights Due Diligence

Human rights due diligence is one of the key components of the UNGPs. Currently,
there are no laws in Luxembourg requiring business enterprises to conduct human
rights due diligence. The Law of 23 July 2016, giving effect to EU Directive
2014/95/EU, obliges certain companies to provide a non-financial statement as part
of their annual report (Section 4.3). While the companies are required to address

2% Written feedback received from the CSOs, April 5, 2019 [hereinafter, “CSOs’ written feedback”].
CSOs have suggested that the reference to the “extractive industries” in the current NAP, should be
replaced by “industry”).

17



respect for human rights alongside other non-financial considerations, conducting
human rights due diligence is not one of the requirements.

The Coalition Agreement (2018) includes a commitment to explore the possibility of
human rights due diligence legislation in Luxembourg and to support the adoption of
binding EU legislation.

The NAP 2018-2019 also encourages companies to adopt policy instruments in order
to fulfill their responsibility to respect human rights, in particular by introducing a
due diligence process.’® Moreover, the NAP 2018-2019 proposes to “put in place
pilot projects on due diligence in enterprises in which the State is the main

» 27

shareholder”.”” Due diligence was the subject of a parliamentary question on 22
January 2019 (Section 10.3).

Stakeholders have different views on mandatory due diligence in Luxembourg.
Luxembourg’s National Human Rights Commission (CCDH) and civil society groups,
under the heading of the “Initiative pour un devoir de vigilance au Luxembourg”,
which brings together 16 civil society organizations, have called for the introduction
of binding due diligence legislation in Luxembourg.?®

However, some concerns were expressed about the impact of “new forms of
regulation”, especially among smaller businesses due to the impact that such a
regime may have on the resources of small and medium size enterprises.” It can
also be inferred from the contributions of the business representatives at the
WG/GT meetings that the preferred way to address human rights issues is a
coordinated and collaborative approach that focuses on human rights guidance and
awareness raising, rather than a mandatory regime. Concerns exist that legislative
requirements will alter the level playing field and put Luxembourgish companies in a
competitive disadvantage in comparison to companies based in jurisdictions where
no such laws exist.

*° NAP 2018-2019, 26.

* Ibid, 31.

%% For further details, see: < https://www.initiative-devoirdevigilance.org/>. For the proposal of the
initiative is see; <http://astm.lu/wp-content/uploads/2018/03/Proposition-devoir-de-
vigilance_partis.pdf>

?° public intervention by the representative of SMEs in Luxembourg, Conference on Business and
Human Rights (June 7, 2019).
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These are legitimate concerns, but as the UN Working Group has emphasized, they
“do not negate the imperative for Governments to take steps to close governance

gaps, including through legal means”.*°

A strictly binary approach to business and human rights challenges appears
misleading. In a recent statement, John Ruggie, the author of the UNGPs, has
reiterated that: “there is no inconsistency in states adopting measures that require
businesses to meet their responsibility to respect human rights through legislation.
States similarly may adopt legislative measures to encourage, support or incentivize
businesses to do so. [...] States are expected to adopt a mix of measures - voluntary
and mandatory, national and international- to foster respect for human rights in

practice. [..]”.3%

Various Governments have adopted or are in the process of adopting human rights
due diligence legislation (Section 3.1). Admittedly, limitations exist in these laws and
it is too early to assess their impact on the ground. Nonetheless, the UN Working
Group has already highlighted two positive effects: (i) that the legislation is helping
to raise awareness of the corporate responsibility to respect human rights at the
decision-making level within business enterprises, and (ii) that, despite the fact that
the legislation applies only to larger companies, obligations shift down through value
chains through business-to-business pressure.*?

In light of the above, the Government is advised to adopt a mixed set of measures to
ensure that human rights due diligence is embedded as part of standard business
practice in Luxembourg.

e Introducing legislation or amending existing legislation to require Luxembourg
based companies, or companies that do business in Luxembourg to exercise
human rights due diligence. This can be a stand-alone legislation, or the existing
laws can be amended so as to include due diligence requirements. The Law of 23
July 2016 giving effect to the EU Directive 2014/95/EU could be a useful basis
upon which mandatory due diligence could be developed providing that the
scope of the law is expanded. Important consideration would be to clarify the
extraterritoriality requirements in the legislation as Luxembourg is home to
many MNCs that have operations in other jurisdictions.

*% United Nations, General Assembly, Promotion and protection of human rights: human rights
questions, including alternative approaches for improving the effective enjoyment of human rights
and fundamental freedoms, A/73/163 (16 July 2018).

*! John Ruggie, Letter addressed to Business and Human Rights Resource Center, 19 September 2019.
*2 A/73/163 (16 July 2018).
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Extra-territoriality is not a requirement under the UNGPs, although the
Commentary acknowledges that ‘there are strong policy reasons for home States
to set out clearly the expectation that businesses respect human rights
abroad’.® In addition, it is important to note that, various treaty bodies
overseeing international human rights conventions, to which Luxembourg is a
party, have issued conclusions and general comments stating that the state
parties obligations extend extraterritorially — also in the case of abuses by

** While General Comments issued by the treaty bodies are not

businesses.
legally binding, they provide clarification, development and persuasive
interpretations of the obligations contained in the respective treaties, and State
parties are expected to bring their laws into conformity with the general
comments issued by the treaty bodies. Therefore, it is advised that any due

diligence policy or law gives due regard to the extra-territoriality requirements.

e Corporate governance laws also have a potential basis upon which due diligence
requirements can be introduced. Considering various economic arguments for
businesses to respect human rights —both in terms of mitigating risks and cost
and gaining competitive advantage in the market place—>" it is reasonable to
argue that board of directors’ fiduciary duties to their shareholders require them
to consider long term rights and interests of other stakeholders. An example
along these lines can be found in Principle 2 of the X Principles of Corporate
Governance of the Luxembourg Stock Exchange for listed companies: “The Board
[...] shall act in the corporate interest, and shall serve all the shareholders by
ensuring the long-term success of the company. They shall consider corporate
social responsibility aspects and shall take into account the interests of all

stakeholders in their deliberations” .3®

3 The UNGPs, Principle 2, Commentary.

3* Most notably, the Committee on Economic Social and Cultural Rights, in General Comment 24 has
stated that “States Parties’ obligations under the Covenant do not stop at their territorial borders”
instead States “are required to take the necessary steps to prevent human rights violations abroad by
corporations domiciled in their territory and/or jurisdiction (whether they are incorporated under
their laws, or have their statutory seat, central administration or principal place of business on the
national territory), without infringing the sovereignty or diminishing the obligations of the host States
under the Covenant”. See, CESCR, General Comment No 24 on State Obligations under the
International Covenant on Economic, Social and Cultural Rights in the Context of Business Activities,
UN Doc E/C.12/GC/24 (23 June 2017) para 26.

B Baglayan, | Landau, M McVey and K Wodajo, “Good Business: The Economic Case for Protecting
Human Rights” (January 2019) <https://corporatejustice.org/eccj-publications/12124-good-business-
the-economic-case-for-protecting-human-rights>.

6 Luxembourg Stock Exchange, Les X Principes de gouvernance d'entreprise de la Bourse
du Luxembourg, 4™ edition-revised version (December 2017), emphasis added.
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e State-owned or controlled enterprises, in particular, should be required to
conduct human rights due diligence in Luxembourg and abroad. The attention to
the State-owned or controlled businesses or those receiving State support is
particularly important in light of the State-business nexus. As such, the
Government is advised to implement without delay the action point in the
current NAP that provides “putting in place pilot projects on due diligence in
enterprises in which the State is the main shareholder”.

e Meanwhile, while exploring the possibilities of human rights due diligence
legislation, as also was stated in 2018 Coalition Agreement, the Government is
advised to disseminate guidance on business and human rights and human rights
due diligence to both public and private companies. In addition, the Government
may wish to consider using its economic leverage to incentivize companies to
adopt human rights due diligence. Examples of such economic incentives might
include inclusion of human rights due diligence as an eligibility criterion for public
procurement, for export credit and investment support, for participation in trade
missions and so on.

The NAP 2018-19 proposes to elaborate, adopt and implement a National Pact on
the Respect for Human Rights in the Activities of Business Enterprises. The pact will
be a formal declaration of intent to respect human rights from top executives of the
signatory company. In its current formulation, the Pact involves a number of
commitments by businesses including, trainings and reporting, among others. The
structure of the Pact can prove very useful as an initial commitment, as it will allow
individual companies to tailor their training and reporting needs to their particular
sector and risk profile. The Government is advised to ensure that the Pact is adopted
as soon as possible and to encourage as many businesses as possible to make formal
commitment to the instrument. In particular, the Government is advised to ensure
all companies that are owned or controlled by the State sign the pact and fulfill the
commitments contained therein.?’

*” For other findings concerning national laws, policy and regulation, see various other sections in
Annex |.

In particular; on Corporate Structures and Governance (Section 4); Labour (Section5); Environment
and Land (Section 6); Community Consultation and Engagement (Section 7); Occupational Health and
Safety (Section 8); Tax (Section9); Trade and Investment (Section 10); Anti-bribery and Corruption
(Section 11); Human Rights Defenders and Whistleblowers (Section 12); Information and
Communication (Section 13); Consumer Protection (Section 14); Anti-discrimination (Section 15) and
National Human Rights Institutions (Section 16).
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State Business Nexus

The present study identified a general lack of human rights guidance that is aimed at
corporations owned or controlled by the State or at businesses receiving substantial
support from state agencies in Luxembourg. An exception may be the Luxembourg
Export Credit Agency (Office du Ducroire — “ODL”), which has a dedicated portal to
social responsibility. The ODL has established “environmental and social guidelines
for the selection of projects eligible for official support as well as a two-step process
in the prevention of transactions involving bribery”.>® However, there are some
issues in regards to the ODL's formulation of the standards that makes it
incompatible with the UNGPs (Section 17.4). Therefore, there is a room to develop
guidance for public corporations that explicitly addresses human rights issues, and

due diligence requirements (see above section on due diligence).

Regarding the Government contracting and public procurement; transparency, fair
treatment and equal opportunities are among the basic principles of public
procurement legislation pursuant to EU Directives. In addition, the Law of 8 April
2018 on Public Procurement, Article 12(2) requires the contracting authorities to
take into account, aspects and problems relating to the environment and the
promotion of sustainable development when awarding public contracts. Under
Article 15(1); contracting authorities may restrict tenders to social enterprises, or to
enterprises that favour the inclusion of disabled persons, or that participate in
labour inclusion programmes. The e-procurement portal serves as an information
and communication platform on public procurement. Although the general
framework on public procurement addresses issues that overlap with human rights,
there is a lack of explicit reference to human rights and the UNGPs, which may mean
that public buyers may not be adequately informed about the potential human
rights risks. A clear guidance should be provided to public buyers on business and
human rights and the UNGPs.

Access to State-Based Remedy

Sanctions

There are various bodies that can issue administrative sanctions in Luxembourg,
including; the CSSF and the CAA (Section 24.1). The CNDP also has various
investigative, corrective and advisory powers including, among others, issuing

38 <https://odl.lu/en/about-us/ethics/>
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penalties for infringement set out by the GDPR, imposing penalty
payments (astreintes) for delay to comply with an order by the CNPD to provide
information or with a corrective measure issued by the CNPD.

State-Based Judicial Mechanisms

Legal persons can be held criminally liable pursuant to the Law of 3 March 2010.%°
The 2010 Law applies to most types of legal entities, apart from the State and
municipalities which are expressly excluded (Article 34).

The Brussels | Regulation makes it mandatory for the national courts of the EU
Member States to accept jurisdiction in civil liability cases filed against defendants
domiciled in the forum State, whatever the nationality of the defendant or the
plaintiff, and in cases of extra-contractual liability, wherever the damage occurred.*
Article 60 (1) of the Regulation clarifies that “a company or other legal person or
association of natural or legal persons is domiciled at the place where it has its: a)
statutory seat, or b) central administration, or c) principal place of business”. In
Luxembourg, it follows from articles 14 and 15 of the Civil Code (see, Section 24.1)
that Luxembourg courts may be competent for any civil action brought against a
Luxembourg national, in the absence of any other ground for jurisdiction (see,
Section 24.1).

The website of the Ministry of Justice®* and various other portals (see, Section 24.5)
provide information on laws, policies, and regulations as well as judicial mechanisms
and how they can be accessed. However, none of these sources contain references
to business related human rights grievances. One of the other existing gaps is that
Luxembourg has no training institute for the judiciary and this research did not find
any evidence of trainings on issues related to business and human rights offered to
the members of the judiciary.

In terms of access to remedies, Luxembourg law offers the relatively uncommon
possibility for NGOs to seek remedies in civil cases (in the form of punitive damages
or awards for themselves- in nome proprio) when cases are in the public interest.*
Also, in Luxembourg, the statute of limitation period is 30 years (Article 2262 Civil
Code), which is longer than many EU jurisdictions. A special time limit of ten years is

3 <http://legilux.public.lu/eli/etat/leg/loi/2010/03/03/n1/jo>

*® Council Regulation 44/2001, 2001 O.J. (L012).

* <http://mj.public.lu/>

*See, EU, Training Manual for Judges and Prosecutors on Ensuring Women’s Access to Justice (2017).
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applied to obligations derived from trade, between professionals and between
professionals and consumers, unless they are subject to a shorter time limit (Article
189 Commercial Code).

One of the potential barriers for an alien who wants to bring a claim against a
Luxembourgish defendant is the cautio judicatum solvi. This security payment is to
cover the court fees and damages arising from the proceedings. It can potentially
limit the access to court in Luxembourg for foreigners who want to litigate a case
against a Luxembourgish defendant, but do not have the means to pay the security
deposit. The Government is advised to consider abolishing the cautio judicatum solvi
requirement.

Current legal framework in Luxembourg does not allow for class action (‘recours
collectif’) for claims arising from the same event. A general joinder mechanism exists.
Under Art 206 of the NCPC, claims may be joined and it is possible to ask the court to
rule on them together. The joining of the cases is procedural, and each claimant
individually needs to have both sufficient standing (qualité d'agir) and a legitimate
and direct interest (intérét d'agir). The 2018 Coalition Agreement envisages a law on
class action.

State-Based Non-Judicial Mechanisms

Concerning non-judicial remedies, OECD National Contact Point (“NCP”) is the only
grievance mechanism in Luxembourg which has an explicit mandate to handle
disputes related to business and human rights, and more generally on responsible
business conduct. The NCP has an individualised decision-making structure.
Individualised decision-making means decisions are taken either by one individual in
a single ministry, or by a group of individuals belonging to the same service in the
same ministry. The NCP is based, managed and coordinated in and by the Ministry of
Economy. It has taken various activities to promote responsible business conduct as
mandated by the Guidelines (for a list of various promotional activities conducted by
the NCP, see Section 27.1). The NCP has a website that contains links to a number of
useful resources. The website also contains the NCP’s rules of procedure, an ad-hoc
form for submitting complaints, list of closed and ongoing specific instances with
relevant documents, and the contact details of a dedicated person.

Regarding handling enquiries and contributing to the resolution of issues (known as
the ‘specific instances’), the Rules of Procedure of the NCP contains various
information, including; the timeframe, scope, rules on transparency and
confidentiality, assistance available to the parties, and the different phases of the
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complaints procedure. In one of the complaints, the NCP has conducted two fact-
finding missions assisted by a mediator assigned by the NCP. The recommendations
of the mediator were subsequently accepted by both of the parties. In general, the
OECD recognizes that fact-finding missions could impose considerable burden on
NCP resources. Therefore, in general, it does not require the NCPs to conduct fact-
finding. Therefore, the Luxembourg NCP’s practice can be considered among good
practices (for other positive practices of the NCP, see, Section 27.1).

Nevertheless, the CSOs consulted for this study have raised various issues with
regard to the practice of the NCP. The primary concern relates to the lack of
collaboration between the NCP and the civil society and the lack of impartiality of
the NCP. It is noted that the position of the NCP at the “Comité de Conjoncture”
within the Ministry of Economy contributes to the perception of lack of impartiality.
A distinction can be drawn between the notions of “impartiality” and
“independence”. Concerning the former concept, the specific instances handled by
the NCP at this time are too few (with varying stages and outcomes) to suggest that
NCP lacks impartiality (for definitions of these concepts, see Section 27.1)
Nonetheless, it is recommended that the NCP takes steps to mitigate this
perception. The NCP is advised to establish and maintain a regular dialogue with
broader set of stakeholders to improve their confidence, including CSOs. The NCP is
advised to consider establishing a multi-stakeholder advisory and/or oversight body
to promote impartiality, as recommended by the OECD (see Section 27.1 for details
and references).

The NCP thus far has handled only five specific instances despite its broad mandate
and despite the presence of many companies in Luxembourg. This may be partially
explained with a lack of general awareness on the role of the NCP. Therefore, the
NCP is advised to develop a more active promotional strategy which raises
awareness on the role of the NCP as a grievance mechanism (for other
recommendations, see Section 27.1).

In addition to the NCP, Luxembourg offers various non-judicial dispute resolution
mechanisms. These, in principle, can be used to address business related human
rights abuses including the ones that occurred outside of Luxembourg. In general,
these mechanisms are not bound by the nationality of the parties neither by the
location of the conduct. As such, they have a wide scope of applicability.
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Luxembourg offers other advantages such as geographical accessibility and linguistic
diversity.*

Despite the above advantages, however, to our knowledge the existing procedures
have not been used to address business related human rights abuses. This might be
due to a lack of awareness about the potential use of these mechanisms. In addition,
no legal aid exists for conventional mediation in Luxembourg which can create an
obstacle for parties to access mediation based non-judicial mechanisms. Note,
however, that the 2018 Coalition Agreement envisages extending legal aid to
conventional mediation.

PILLARS Il & Ill: BUSINESS RESPONSIBILITY TO RESPECT AND
REMEDY

Human Rights Policy Commitment

The UNGPs state that “the responsibility to respect human rights is a global standard
of expected conduct for all business enterprises wherever they operate. It exists
independently of States’ abilities and/or willingness to fulfil their own human rights
obligations, and does not diminish those obligations”. Bearing in mind the limited
parameters of our survey, one can argue that there is an emerging awareness and
engagement with human rights issues among the largest business enterprises in
Luxembourg. However, this awareness and engagement remains limited.

Of the twelve business enterprises that responded to our survey, seven (60%) of
them confirmed that they have a human rights policy commitment in place. One
company stated that it is “in the process” of approving a human rights policy
commitment. However, based on the information provided by the companies, many
of the policy commitments do not appear to be in line with the UNGPs. For example,
of the seven human rights policy commitments, only five “refers to internationally
recognized human rights standards.

There appears to be a general lack of knowledge and understanding of the corporate
responsibility to respect human rights among companies in Luxembourg. Company
consultations reveal that businesses in Luxembourg often conflate corporate

43 Consultations, Representative of the CMCC.
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responsibility to respect human rights with traditional notions of CSR. The CSR
focuses on companies’ voluntary contributions to community development, charity
and other social and environmental efforts, as traditionally understood. The
examples of initiatives of corporate responsibility to respect human rights given by
Luxembourg companies included; “financial contributions and volunteering”,
“sponsoring an initiative working towards ending sexual violence in fragile
environments”, “supporting non-profitable associations active in social area” and
similar others. While such efforts are relevant, the fundamental difference between
them and the corporate responsibility to respect under the UNGPs is that
implementation of the latter is a global expectation of all companies and that having
CSR policies in place does not offset a failure to respect human rights.

Human Rights Due Diligence

Human rights due diligence refers to the processes that all business enterprises
should undertake to identify, prevent, mitigate and account for how they address
potential and actual impacts on human rights. This impact can be caused by or
contributed to through their own activities, or directly linked to their operations,
products or services by their business relationships. Impact assessment is the first
component of human rights due diligence.

The consultations with the businesses reveal that significant efforts are needed to
make human rights due diligence a part of standard business practice in
Luxembourg. Among the twelve responding companies, only five of them stated that
they carry out human rights impact assessments (four routinely, one occasionally).
The Companies were asked whether they seek external and internal feedback when
tracking their human rights performance. Only three of them stated that they do.
Again, only three businesses confirmed that they publicly communicate on how they
address adverse human rights impacts. Companies’ practice seems to be particularly
weak on seeking independent verification and communicating the results to broader
audiences: Only two businesses confirmed that they seek independent verification of
their human rights reporting and the same two businesses confirmed that they take
steps to ensure their human rights communications are accessible to the intended
audiences.

Our survey results demonstrate that the number of businesses that conduct human
rights due diligence is limited in Luxembourg. And even among those businesses that
conduct human rights due diligence, their practice generally do not meet the
requirements set out by the UNGPs. In general, there is much room for improvement
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regarding the human rights due diligence processes.

Remediation

In comparison to the human rights policy commitment and impact assessment, the
responses that we received for grievance mechanisms revealed surprising results.
Ten out of twelve businesses stated that they have established procedures for
hearing processing and settling internal and external concerns/complaints. All ten
businesses stated that this procedure was clear and easily accessible.

The grievance procedures that are in place generally appear to be in the form of
“consultation desks” and “whistle blowing systems”. One company stated that it has
a “consultation desk” which is “not anonymous and is available to all employees,
customers and suppliers and a “whistleblowing system” with an external supplier”
which is anonymous. Another company, during a follow-up interview, stated that it
has an internal procedure which is clear and easy to understand for employees who
want to file a complaint internally.

A key part of business’ responsibility is to provide for or cooperate in the
remediation of its impacts on human rights through legitimate processes. This may
involve State-based judicial and non-judicial mechanisms, as well as non-State-based
grievance mechanisms. Only three businesses stated that they provide for or
cooperate in remediation in cases of adverse human rights impacts that they are
linked to. Also, only two businesses confirmed that they take measures against
forms of retaliation against individuals and groups raising complaints. Overall, the
remedies provided by the companies also appear not to be in line with the
international standards.

Businesses are advised to seek guidance and information about the UNGPs, and
should adopt appropriate policies and processes to address human rights issues
throughout their operations.

Business and employer associations are advised to build capacity and offer guidance
and training to their members on responsibility to respect human rights in
accordance with international standards.
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Business Survey on Corporate Responsibility to Respect Human Rights
March 2019

In June 2011, the United Nations Human Rights Council unanimously adopted the United Nations
Guiding Principles on Business and Human Rights (UNGPs).' The UNGPs are a set of principles for
States and companies to prevent, address and remedy human rights abuses committed in business
operations. Three years after their adoption, the UN Human Rights Council called on all Member
States to develop National Action Plans (NAPs) to support implementation of the UNGPs.” Similar
calls followed at the European level.> The G7, the G20, national human rights institutions and
business associations have also encouraged states to develop NAPs on business and human rights.

The Government of Luxembourg has developed its National Action Plan for the Implementation of
the United Nation’s Guiding Principles on Business and Human Rights (2018-2019) and adopted it
on June 22™ 2018.* In its current NAP, the Government made several commitments under the
heading of “A Joint Work Program” which among others include commissioning a study that
analyzes “the existing situation and mapping of the potential negative impacts of business
activities on human rights on one hand, and of existing efforts to prevent these risks or to mitigate
their consequences on the other...” The need for such a study emerged and has been repeated
regularly during the elaboration of the NAP by the multi-stakeholder working group established
under the auspices of the Ministry of Foreign and European Affairs. In response, the Government has
commissioned an expert to conduct a research and draft a report assessing the current level of
implementation of the UNGPs in Luxembourg.

The primary objectives of the study are:

(a) Toidentify and analyse gaps in legislation and policy that are material to business and human
rights:

(b) To identify business related human rights risks and impacts in Luxembourg, including
practices that exists to address these impacts by businesses;

(c) To provide key findings and recommendations that will inform the formulation and
prioritization of actions for the upcoming revisions of the NAP.

It is against this background you are invited to participate in the present study. Your responses and
feedback will be critical and invaluable not only to understand the current level of business and
human rights uptake by companies in Luxembourg, but also feed into the future revisions of
Luxembourgish NAP and assist the Government in formulating further relevant action points.

Survey questionnaire contains 25 questions which would take approximately 10 minutes to
complete. Based on your answers, you will be asked to complete some additional questions in the
annex (taking approximately additional 20 minutes to complete). You are free to omit any question.

! A/HRC/RES/17/4,16 June 2011. The UN Guiding Principles on Business and Human Rights are available at
https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_E N.pdf.

2 Human Rights Council Res. 26/22, U.N. Doc. A/HRC/RES/26/22, at 2 (15 July 2014).

> See, e.g., Arenewed EU strategy 2011-2014 for Corporate Social Responsibility, COM (2011) 681 final (Oct. 25,
2011); Resolution on the Review of the EU’s Human Rights Strategy, EUR. PARL. DOC. 2062 (INI) (2012); Council of
Europe, Declaration of the Committee of Ministers on the UN Guiding Principles on Business and Human Rights (Apr.
16, 2014).

* The Government of the Grand Duchy of Luxembourg, Plan d’action national du Luxembourg sur la mise en ceuvre
des Principes directeurs des Nations Unies relatifs aux entreprises et aux droits de ’'homme (in originial), available at:
https://maee.gouvernement.lu/dam-assets/directions/d1/PAN-LU-entreprises-et-DH-2018-2019-EN.pdf.




Your participation is entirely voluntary. Information that you provide in the present
questionnaire will remain confidential. All responses will be compiled and analysed as a group. Your
input will only be used in combination with the responses of others participating in the
questionnaire.

Please let us know whether you intend to participate in the study together with the contact details of
a person in charge at the latest 22 March 2019. Thereafter, you will have until 1 April 2019 to
complete the questionnaire and return it to us. Kindly indicate “Company Survey on Human Rights”
in the subject line in all your correspondences.

The study is being conducted by an independent expert on business and human rights from the
University of Luxembourg, Dr. Basak Baglayan. Should you have any questions or concerns you can
reach her through the contact details given below.

Basak Baglayan

biz.hrs.lu@gmail.com or basakbc@gmail.com
Mobile: + 352 621 286 052

Work: + 352 4666445606

Contact information and disclosure

e Please kindly include any relevant contact details in case we have follow-up
questions.

e Please confirm whether we may include your organization’s name in the list of
respondents.

Yes
No




Business Survey Questionnaire on Corporate Responsibility to Respect Human Rights

1. What is the main activity of your organization?

Retail and consumer goods
Healthcare and pharmaceutical
Food and beverage

Professional services

Extractives

2. How many staff are employed in your organisation?

20-49
100-249

3. How far, geographically, do you operate?

Local (in Luxembourg
only)

International

4. Is your organization registered/headquartered in Luxembourg?

5. Does your organization source materials from overseas?

H No| Not sure

6. Does your organization supply materials/products/services overseas?




H No | Not sure

7. s your organization a subsidiary of another organization?

H No| Not sure

8. What position do you hold within your organization?

Board/Senior Management

Finance

Partner

9. Is your organization familiar with the UN Guiding Principles on Business and Human
Rights?

H No | Not sure

10. Have you made use of any published guidance on the UN Guiding Principles on Business
and Human Rights?

H No | Not sure

11. Have you explored what human rights issues might be relevant for you and/or your
suppliers?

H No | Not sure

12. Please select whether you agree or disagree with each of the following statements

Human rights are relevant to every business, regardless of their
size

13. From the following categories of human rights related issues, please indicate whether you
think they maybe relevant to your business operations.




Yes Not
sure

ADEQUATE STANDARD OF LIVING (e.g., right to physical and mental health,
right to food, right to housing)

RIGHTS RELATED TO LAND (e.g., right to livelihood, right to own property, right
to participate in cultural life)

ACCESS TO JUSTICE (e.g., right to effective remedy, right to fair trial before the
law, right to due process)

RIGHTS RELATED TO THE ENVIRONMENT (e.g., right to clean water and
sanitation, right to environmental health, right to clean air)

CONDITIONS OF WORK AND EMPLOYMENT (e.g., health and safety at work,
discrimination, fair wage and equal pay, child labour, periods of rest and/or

holiday leave)

14. Has a client or supplier ever asked about your business practices related to any of the
above issues?

15. Have you ever asked a client or a supplier about their business practices related to any of
the above issues?

16. Have you ever received any internal complaint in relation to any of the above issues?

17. Have you ever organized internal training sessions on human rights?

18. Concerning trainings on social issues in general and human rights in particular, what would
you consider as the biggest challenge? Select all that apply.




Lack of resources (personnel, material, etc.)

Lack of time to conduct effective training

Lack of examples of good practice

Lack of templates or public information to guide training efforts

Other (please specify)

19. Do you participate in initiatives relevant to corporate responsibility to respect human
rights?

Yes (please specify)| No| Not sure

20. A human rights policy commitment refers to a statement in which the company sets out its
commitment to meet its responsibility to respect human rights.
Does your organization currently have a human rights policy?

Yes| No| Not sure

(If your answer is ‘yes’, please also respond annexed Questions 26 - 31)

21. Does your organization carry out human rights impact assessments on
services/products/supply chains?

Yes, routinely| Yes, occasionally | No, never

(If your answer is ‘yes’, please also respond annexed questions 31 - 37)

22. Does your organization have a procedure for hearing, processing and settling internal and
external concerns/complaints?

Yes| No| Not sure

(If your answer is ‘yes’, please also respond annexed questions 38 - 46)

23. The following set of questions/statements concern human rights respect in complex
environments, such as conflict-affected areas. Please reply them if you think they are
applicable to your organization, otherwise move to the next question.

Yes| No| Not | N/A
Sure

Does your organization have policies and processes in place to ensure
respect for human rights in complex environments, such as conflict-
affected areas?

Does your organization have systems and processes in place to deal with
conflicting requirements between national laws and regulations and
internationally recognized human rights?

Does your organization treat risks of causing or contributing to gross
human rights abuses as a matter of legal compliance issue?

Does your organization consider both direct and indirect contributions to
gross human rights abuses?




Does your organization cooperate with and regularly consult with
independent experts and relevant stakeholders when assessing and
addressing human rights risks present in operating or sustaining business
relationships in complex environments?

24. What support or guidance would you think would be useful for your organization in order
to help it respect human rights in its operations?

Trainings

25. From whom would you like to receive advice regarding business and human rights? Chose
as many as applicable.

Sectoral professional
Organizatoins

Consultants

ANNEXED QUESTIONS

Questions 26 - 31 concern organization’s human rights policy commitment.” Please reply if
your answer to question 20 is “yes”.

26. Concerning your organization’s human rights policy commitment:

Yes Not
Sure

It is part of a policy in another area (for example, CSR or sustainability)

It is communicated internally to all personnel

It is communicated to entities with which the company has contractual
relationships

> For further guidance please refer to the UN Guiding Principles on Business and Human Rights (2011);
Principles 11 to 16 and the accompanying commentaries.



It includes references to commitments that the company has made to relevant
voluntary initiatives

It is informed by insight and/or advice from external sources of expertise, such
as government, human rights practitioners, civil society circles and academia,
etc.

It is reflected in organization’s operational policies and procedures that govern
wider business activities and relationships

27. What areas are included in your human rights policy? Select all that apply.

28. Who (i.e. what position) in your organization’s governance has responsibility for the
human rights policy, including ensuring compliance with it?

Board/Senior Management

Other (please specify)

29. Do the board of directors and/or senior management receive incentives linked to the
implementation of the human rights policy commitments?

H No | Not sure

30. Please indicate the biggest challenges that you encounter as regards to human rights policy
commitments, if any? Select all that apply.

Lack of material mean to formulate policy commitment

Difficulties in translating policy commitment into relevant operational procedures




Questions 31 - 37 concern human rights impact assessments.® Please reply them if your
answer to question 21 is “yes”,

31. Does your organization...

Yes Not
sure

...assess human rights impacts at key moments of operations and business
developments such as entering new markets/relationships/expanding
operations?

...pay particular attention to human rights impacts affecting marginalized or at-
risk groups, and on gender?

32. Does your organization integrate the findings from impact assessment across relevant

internal functions and processes, through:
Yes Not
sure

... assigning resources, including financial and human resources, for
integrating and acting upon findings?

33. Your organization tracks the effectiveness of its responses to adverse human rights

impacts...
Yes Not
sure

... by drawing on external feedback (in particular from affected rights-holders)
and internal feedback (including from reporting processes and lessons learned
from grievance mechanisms)

® For further guidance please refer to the UN Guiding Principles on Business and Human Rights (2011);
Principles 17 to 21, 23 and 24 and the accompanying commentaries.



34. Does your organization publicly communicate how it addresses adverse human rights
impacts?

35. Does your organization seek independent verification of its human rights reporting, for
example, through third-party auditing?

H No | Not sure

36. Does your organization take steps to ensure communications on human rights are
accessible to its intended audiences, including to marginalized or at-risk groups, individuals
or groups who may be impacted, and other relevant stakeholders, including investors?

H No | Not sure

37. What do you think are the biggest challenges you face in understanding and addressing
impacts, tracking responses and communicating them? Select all that apply.

We are unsure how far into the supply chain we need to go in understanding impacts

There is a lack of proven methodologies and frameworks to help assess impacts

It is difficult to manage situations where our leverage over business partners is limited

It is difficult to operate in situations where human rights are not part of local law or not
applied in practice

Questions 38 - 46 concern procedures for hearing, processing and settling internal and
external concerns/complaints.” Please reply them if your answer to question 22 is “yes”.

38. The procedure you have in place for hearing, processing and settling internal and external
concerns/complaints - is clear and easily accessible.

H No | Not sure

” For further guidance please refer to the UN Guiding Principles on Business and Human Rights (2011);
Principles 22, 29, 39 and 31 and the accompanying commentaries.




39. Your organization provides for or cooperates in remediation in cases of adverse human
rights impacts that you are linked to through your operations or products, or services by
your business relationships, including through the use of leverage?

Yes| No | Not Sure| Not Applicable

40. Remediation mechanisms and processes that your organization has established or with
which it cooperates with, comply with the effectiveness criteria laid out in UNGP 31 (i.e.
they are legitimate, accessible, predictable, equitable, rights-compatible, a source of
continuous learning, based on engagement and dialogue)?

Yes| No| Not Sure| Not Applicable

41. Remediation mechanisms and processes that your organization has established, or with
which it cooperates, require that complainants sign legal waivers in order to receive
reparations?

Yes| No | Not Sure| Not Applicable

42. Your organization consults with relevant stakeholders, in particular with affected rights-
holders, during the process of designing, operating, monitoring, and improving the
grievance mechanisms?

Yes| No | Not Sure| Not Applicable

43. Your organization takes measures against any form of retaliation against individuals and
groups raising complaints?

Yes| No| Not Sure| Not Applicable

44. Your organization monitors the effectiveness of grievance mechanisms and processes,
including by seeking internal and external feedback and through the use of both qualitative
and quantitative indicators?

Yes| No | Not Sure| Not Applicable

45. Your organization provides internal guidance, training, incentives, and resources to
relevant departments and employees, and establishes clear lines and systems of
responsibility and accountability for remediation, including at senior management level?

Yes No Not Sure Not Applicable




46. Has there been publicly reported cases against your organization for failing to provide
adequate remediation for adverse human rights impacts that you have caused or
contributed to, or for failing to cooperate in remediation through legitimate processes
including judicial and state-based non-judicial mechanisms?

Yes| No| Not Sure
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